
 

   
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

                                                                                          
        ) 
LANDMARK LEGAL FOUNDATION   ) 
19415 Deerfield Lane, Ste. 312    ) 
Leesburg, VA 20176      ) 
        ) 
  Plaintiff,     )      Case No. 12-1726 (RCL) 
        ) 
 v.     ) 
        ) 
U.S. ENVIRONMENTAL PROTECTION AGENCY, ) 
        ) 
  Defendant.     ) 
                                                                                                ) 
  
 
 OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

 Defendant, the U.S. Environmental Protection Agency (“EPA” or “Agency”), 

respectfully opposes Plaintiff Landmark Legal Foundation’s Motion for Preliminary Injunction 

(ECF No. 14).  This case arises under the Freedom of Information Act (“FOIA”) and involves 

Plaintiff’s request for information from EPA, including Plaintiff’s request for expedited 

processing.  EPA is processing this request reasonably quickly, in light of the breadth and scope 

of the request, the time necessary to clarify and narrow the scope of the request, and EPA’s first-

in-first-out processing policy.  EPA correctly determined that Landmark Legal Foundation 

(“Plaintiff” or “Landmark”) was not entitled to expedited processing at the time that they 

submitted their FOIA request.  Landmark is not a member of the news media or primarily 

engaged in the dissemination of information, and this fails to meet the standard for “compelling 

need” under FOIA.  There is no increased urgency or need to impose an unreasonable and 

arbitrary deadline at this time.  Furthermore, Plaintiff will not suffer any cognizable harm from  
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waiting a reasonable period of time for EPA to complete processing this FOIA request.  The 

accelerated processing Plaintiff seeks does not advance any public interest, and is not feasible 

given the need for complete collection and careful review of the responsive records.  For any and 

all of these reasons, Plaintiff’s motion should be denied.   

 FACTUAL BACKGROUND 

This case arises from a FOIA request, dated August 17, 2012, and sent to EPA by 

Matthew C. Forys of the Landmark Legal Foundation.  (Attached as Exhibit A).  EPA received 

the FOIA request on August 20, 2012.  Id.  In their FOIA request, Plaintiff sought: 

 “Any and all records identifying the names of individuals, groups, and/or 
organizations outside the EPA with which the EPA, EPA employees, EPA 
contractors and / or EPA consultants have had communications of any kind 
relating to all proposed rules and regulations that have not been finalized by the 
EPA between January 1, 2012 and August 17, 2012.  For purposes of this request, 
‘communications of any kind’ does not include public comments or other records 
available on the rulemaking docket”; and 
 

 “Any and all records indicating an order, direction, or suggestion that the 
issuance of regulations, the announcements of regulations and/or public comment 
of regulations should be slowed or delayed until after November 2012 or the 
presidential elections of 2012.” 

 
Id. at 2.  (Emphasis added).  Landmark sought a waiver of all fees associated with processing this 

request.  Id.  Landmark also requested expedited processing of this request on the basis of a 

“compelling need” because of the “many significant public interests implicated in the possibility 

that EPA’s activities have been politicized” before a presidential election.  Id. at 6-7.  EPA sent a 

letter to Landmark acknowledging the request on August 21, 2012.  Wachter Decl. at ¶5.  On 

August 29, 2012, Larry Gottesman, EPA’s National FOIA Officer, sent a letter to Mr. Forys, 

acknowledging the request and granting Landmark’s request for a fee waiver, but denying the 
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request for expedited processing. (Attached as Exhibit B).  The FOIA request was given tracking 

number HQ-FOI-01861-12.  Id. 

 On September 14, 2012, Landmark appealed EPA’s denial of expedited processing. 

(Attached as Exhibit C).  EPA’s Office of General Counsel sent Landmark a letter on September 

19, 2012, acknowledging receipt of the appeal and providing tracking number HQ-APP-00186-

12. (Attached as Exhibit D).   

On September 27, 2012, Jonathan V. Newton, an attorney in EPA’s Office of the 

Executive Secretariat contacted Mr. Forys by telephone to discuss narrowing the scope of the 

request so that EPA could process this request in less time.   Wachter Decl. ¶ 7.   On September 

28, 2012, Mr. Newton again contacted Mr. Forys to discuss the scope of the request.  Wachter 

Decl. ¶ 8.   This clarification was necessary because of the size and scope of the request, which 

as written, could potentially apply to over 17,000 EPA employees, located in the Office of the 

Administrator, the 12 other EPA Headquarters program offices and each of the EPA’s Regional 

Offices.  Wachter Decl. ¶ 7.  By exchange of email on October 5, 2012, Mr. Forys agreed to 

narrow the scope of the request to “senior officials” in EPA’s Headquarters offices.  Wachter 

Decl.  ¶ 8. 

On October 18, 2012, Kevin Miller, Assistant General Counsel for the Information Law 

Practice Group in EPA’s Office of General Counsel sent a letter to Landmark denying its appeal 

for expedited processing.  (Attached as Exhibit E).  EPA denied this appeal because Plaintiff, a 

“public interest law firm,” had not met its burden to establish that it is “primarily engaged in the 

dissemination of information” for purposes of meeting the “compelling need” test of 40 C.F.R. 
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§2.104(e)(ii). 1  Ex. D at 3; Ex. E at 2-3.  Additionally, and as explained in EPA’s response to 

Landmark’s appeal, Plaintiff did not demonstrate an urgency to inform the public beyond the 

public’s right to know about government activity generally.  Ex. E at 3.  On October 22, 2012, 

Landmark filed a complaint with this Court.  Pl. Complaint, ECF. 1.   

Thus, this is not a case of an agency failing to comply or refusing to process a FOIA 

request.  Landmark’s narrowed request is currently at the top of the FOIA processing queue at 

the Office of the Executive Secretariat within EPA.  Wachter Decl.  ¶11. EPA, through Assistant 

United States Attorney Heather Graham-Oliver, informed the Plaintiff on November 29, 2012 

that it anticipates completing the response to this request on or before January 31, 2012.  

Affidavit of Richard P. Hutchison ¶ 7.  EPA, through undersigned counsel, has contacted 

Plaintiff’s counsel and attempted to negotiate a schedule for the handling of this litigation, 

necessarily including the briefing of the parties’ motions for summary judgment and the 

production of a Vaughn index if necessary.  Id.  Plaintiff’s response was to file the present 

motion for a preliminary injunction.  Plaintiff is seeking: 

1. An order compelling production of all records related to a proposed rule titled 
“Reconsideration of Certain New Source and Startup/Shutdown Issues: National 
Emission Standards for Hazardous Air Pollutants From Coal- and Oil- Fired 
Electric Utility Steam Generating Units and Standards of Performance for Fossil-
Fuel-Fired Electric Utility, Industrial-Commercial-Institutional, and Small 
Industrial-Commercial-Institutional Steam Generating Units” by December24, 
2012; 

2. An order compelling Defendant EPA to expedite processing of all additional 
records responsive to its request by January 4, 2013; and 

3. An order compelling EPA to preserve all information potentially responsive to its 
request. 

 

                                                 
1 Landmark appeared to concede that the lack of expedited treatment could not 

reasonably be expected to pose an imminent threat to the life or physical safety of an individual. 
Ex. D at 1; see also 40 C.F.R. § 2.104(e)(1)(i). 
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For the reasons outlined below, this relief is both inappropriate and unnecessary and Plaintiff 

fails to satisfy the legal standard for this relief.   

 

 LEGAL BACKGROUND 

 District courts traditionally rely on summary judgment motions to resolve FOIA claims.  

See, e.g., Wolf v. CIA, 473 F.3d 370, 374 (D.C. Cir 2007).  In doing so, the courts generally 

accord the agency’s declarations substantial weight as long as they are made in good faith, 

reasonably detailed, and not contradicted by other competent evidence in the record.  See, e.g., 

Assassination Archives & Research Ctr. v. CIA, 178 F. Supp. 2d 1, 8 (D.D.C. 2001), aff’d, 334 

F.3d 55 (D.C. Cir. 2003).   

 A preliminary injunction is an “extraordinary and drastic remedy.”  Mazurek v. 

Armstrong, 520 U.S. 968, 972 (1997).  A party that seeks injunctive relief pursuant to a motion 

for a preliminary injunction or temporary restraining order must show: 

(1) a substantial likelihood of success on the merits;  

(2) that it would suffer irreparable injury if the injunction were not granted;  

(3) that an injunction would not substantially injure other interested parties; and  

(4) that the public interest would be furthered by the injunction. 

See, e.g., Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006);  

Al-Fayed v. C.I.A., 254 F.3d 300, 303 (D.C. Cir. 2001) (affirming denial of a P.I. seeking 

expedited processing of a FOIA request); Serono Labs., Inc. v. Shalala, 158 F.3d 1313, 1318 

(D.C. Cir. 1998).   

 When seeking a preliminary injunction, the movant has the burden to show that all four 
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factors are met.  Davis v. Pension Ben. Guar. Corp., 571 F.3d 1288, 1296 (D.C. Cir. 2009) 

(Kavanaugh, J., concurring, joined by Henderson, J., concurring) (“It appears that a party moving 

for a preliminary injunction must meet four independent requirements”).  The requirement of 

proving up all four elements is a relatively recent development in the law of preliminary 

injunctions, and traces back to the Supreme Court’s recent decisions in Winter v. NRDC, 555 

U.S. 7 (2009) (requiring showing of irreparable harm), and Munaf v. Geren, 553 U.S. 674 

(2008).2  Previously, courts balanced the four factors, including the D.C. Circuit.  See Sanofi-

Aventis U.S. LLC v. FDA, 733 F. Supp. 2d 162, 167 (D.D.C. 2010) (citing cases).  In the wake of 

the Supreme Court’s recent decisions, a circuit split has emerged regarding whether courts 

should balance the four factors or treat them as independent requirements for an injunction to 

issue.  Id. (noting that the Fourth Circuit has held that the prior test, which permitted “flexible 

interplay among the elements may no longer be applied after Winter,” while the Second, 

                                                 
2 The majority opinion in Davis set forth the traditional language regarding balancing the 

four factors, id. at 1291-92, but then noted that the court did not have need to decide whether to 
use the stricter standard or the traditional balancing, id. at 1292 (“We need not decide whether a 
stricter standard applies, because the pilots fail even under the ‘sliding scale’ analysis of 
Davenport.”).  In Judge Kavanaugh’s concurrence, joined by Judge Henderson, two judges 
indicated clear support for the stricter standard: 
 

In light of the Supreme Court’s recent decisions, I tend to agree with Judge Fernandez’s 
opinion for the Ninth Circuit that the old sliding-scale approach to preliminary 
injunctions-under which a very strong likelihood of success could make up for a failure to 
show a likelihood of irreparable harm, or vice versa-is “no longer controlling, or even 
viable.”  Am. Trucking Ass’ns v. City of Los Angeles, 559 F.3d 1046, 1052 (9th Cir. 
2009).  It appears that a party moving for a preliminary injunction must meet four 
independent requirements.  To be sure, the third preliminary injunction factor requires a 
balancing of the equities, but that’s an additional requirement, not a substitute for the first 
two requirements. 

 
Id. at 1296. 
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Seventh, and Ninth Circuits use a “modified, sliding-scale” approach).    

 Under Davis, however, it appears that the law of this Circuit is that each of the four 

factors are required, and a movant’s failure to establish any of them means the request must be 

denied.  Here, Plaintiff is not entitled to injunctive relief under either approach.  Cf. Northern Air 

Cargo v. USPS, 756 F. Supp. 2d 116, 121 (D.D.C. 2010) (recognizing that while “it is unclear 

whether the ‘sliding scale’ is still controlling in light of the Supreme Court's decision in Winter, 

the court need not decide this issue because plaintiff’s request for a preliminary injunction fails 

even under the less stringent ‘sliding scale’” test).  

 ARGUMENT 

 Plaintiff cannot establish any of the four elements for a preliminary injunction.  In the 

alternative, even if it could establish some of them, it would still fail the balancing of the four 

factors under the now-outdated balancing test previously used in this Circuit.  In either case, 

Plaintiff’s motion for a preliminary injunction should be denied. 

I. Plaintiff Cannot Show A. Likelihood of Success on the Merits.  

 Plaintiff Landmark Legal Foundation cannot establish a likelihood of success on the 

merits of its claim.  The statutory text of FOIA permits a requester, prior to suing in district 

court, to seek “expedited processing” of its request, but only upon a showing of “compelling 

need” or such other circumstances as the agency may recognize through its own FOIA 

regulation.  See 5 U.S.C. § 552(a)(6)(E)(i)(I).  See also 40 C.F.R. § 2.104(e)(i)-(ii) (EPA’s 

regulation, providing for expedited processing on the same two grounds as the statute).  A person 

requesting expedited processing must demonstrate to the agency a “compelling need” which, 

according to the statutory standards, may consist of one or both of the following: 
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(1) failure to obtain requested records on an expedited basis . . . could reasonably be 
expected to pose an imminent danger to the life of physical safety on an individual; or  

 
(2) for a “person primarily engaged in disseminating information to the public, an 
urgency to inform the public concerning actual or alleged Federal Government activity.”   
 

5 U.S.C. 552(a)(6)(E)(v).  See generally Al-Fayed v. CIA, 254 F.3d 300, 309 (D.C. Cir. 2001) 

(affirming denial of preliminary injunction that sought expedited processing).   The requester 

bears the burden of showing that expedition is appropriate.  See id. at 305 n.4.  

Plaintiff argues that it will succeed on the merits because it is “entitled to full FOIA 

processing of its records request” when the request seeks records that are “created or obtained by 

the agency” and are “under agency control.”  Cf. Washington Post v. Dep’t of Homeland 

Security, 459 F. Supp. 2d 61, 68 (D.D.C. 2006) (finding substantial likelihood of success on the 

merits to grant a preliminary injunction where the agency had refused to process the request on 

the grounds that the requested records were not ‘agency records’ under FOIA).  This argument is 

irrelevant to Plaintiff’s request for relief and irrelevant to the merits of this case. 

EPA has not asserted that the information Plaintiff seeks is not an “agency record” or 

stated that EPA will not comply with producing disclosable records pursuant to Plaintiff’s 

request.  Rather, EPA is complying with FOIA.  EPA is currently processing Plaintiff’s FOIA 

request, is collecting the relevant records from EPA offices, and has provided Plaintiff with a 

date of January 31, 2013 for completing the processing.  Wachter Decl. at ¶11.  January 31, 

2012, is a reasonable completion date, to complete the processing and review of responsive 

records, it having been established after an agreement was reached as to the breadth and scope of 

the request.  Wachter Decl. at ¶ 8-9.  
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Although Plaintiff was properly denied expedited processing by the Agency at both the 

initial request and administrative appeal stage, it nevertheless seeks an order of expedited 

processing by this Court.  Plaintiff does not dispute that there is no “imminent threat to the life or 

physical safety of an individual” at stake here.  Ex.C at 1.  Plaintiff, a public interest law firm, is 

not a media organization primarily engaged in the dissemination of information to the public.  

Therefore it can not meet the regulatory and statutory standards for expedited processing and 

consequently, fails to demonstrate a likelihood of success on the merits of its present claim. 

To succeed on the merits of its claim of “compelling need,” Plaintiff must demonstrate 

both that it is “primarily engaged in the dissemination of information to the public” and that there 

is an “urgency to inform the public concerning actual or alleged Federal Government activity.”  5 

U.S.C. § 552 (a)(6)(E)(v)(II).  Plaintiff cannot demonstrate that it meets its burden and therefore, 

is not likely to succeed on the merits of its claim. 

A. Plaintiff is not Primarily Engaged in Dissemination of Information to the Public 

Both the FOIA statute and EPA’s regulations demand that a requester seeking expedited 

processing demonstrate that it is “primarily engaged in the dissemination of information to the 

public” in order to meet the second basis to demonstrate “compelling need.”  In order to meet 

this standard, EPA’s regulations state that a requester who is not a full time member of the news 

media must establish that it is “a person whose primary professional activity or occupation is 

information dissemination.” 40 C.F.R. § 2.104(e)(3).   

While the case law interpreting the phrase “primarily engaged in dissemination of 

information to the public” is sparse, one court that has interpreted this provision has made it clear 

that legal advocacy organizations such as Landmark do not meet this standard. See Am. Civil 
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Liberties Union of Northern Cal. (ACLU-NC) v. Dep’t of Justice, 2005 WL 588354 (N.D. Cal., 

March 11, 2005) (examining the legislative history of the E-FOIA provision to determine that the 

American Civil Liberties Union of Northern California, a legal advocacy group, does not meet 

the standard that Congress intended for “primarily engaged in the dissemination of 

information”).  In contrast, the case cited by Plaintiff does not directly address the issue of 

whether a legal advocacy group meets the expedited processing standard, but instead finds that 

the Electronic Privacy Information Center (“EPIC”), a very different type of organization than 

Landmark, is “primarily engaged in the dissemination of information to the public” because 

EPIC is a representative of the news media.  See Am. Civil Liberties Union v. U.S. Dep’t of 

Justice, 321 F. Supp. 2d 24, 29 n.5 (D.D.C. 2004).  The question of whether ACLU was 

primarily engaged in the dissemination of information to the public was left unaddressed by the 

court.  Id. 

Landmark, similar to the ACLU, states that it is a “tax-exempt, public interest law firm.”  

Ex. C at 3.  In order to support its contention that it is primarily engaged in the dissemination of 

information to the public, Landmark stated in its appeal that it would “post information on its 

web site; include the information in its newsletters; disseminate information via various 

widespread distribution technologies; publish articles in large circulation print media; and issue 

press releases to a wide range of media outlets.” Id.  But while that proposed activity may be 

sufficient to demonstrate qualification on a case by case basis for a fee waiver, it does not 

demonstrate that Landmark, as an organization, is primarily engaged in the dissemination of 

information to the public.  A virtually identical argument was rejected by the District Court in 

ACLU-NC because the legislative history of this provision made clear that, to qualify for 
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expedited processing, information dissemination must be the main activity of the requester.” 

ACLU-NC, 2005 WL 588354 at *9, citing H.R. REP No. 104-795 at 26. 

Instead of stating that Landmark is “primarily engaged in disseminating information to 

the public,” Landmark’s declarant vaguely claims that “[a]mong Landmark’s primary activities 

is the dissemination to the public information obtained through the [FOIA].”  Hutchinson Decl. 

at 5 (emphasis added).  Not only does this single sentence not meet the “primarily engaged” 

dissemination standard, but Landmark provided no evidence in support of this claim.   

Indeed, Landmark’s public web site3 demonstrates that it is a public interest law firm 

primarily engaged in legal activity, such as filing legal complaints and amici curiae briefs in 

multiple federal and state cases and filing comments on rulemakings. 4  For example, on its web 

page, Landmark highlights that its most recent activity was to file an “amicus curie” brief in an 

upcoming case.5 Moreover, as discussed in more detail below, Landmark’s claimed irreparable 

                                                 
3 http://landmarklegal.org (accessed December 17, 2012).  
 
4 See, e.g. http://landmarklegal.org/DesktopDefault.aspx?tabid=159; 

http://landmarklegal.org/DesktopDefault.aspx?tabid=136 (accessed December 17, 2012). On its 
site, Landmark offers the following update on activities:  

“Please select the "NEA Accountability" or "Environmental Accountability" links located within 
the left navigation panel to view Landmark's complaints and other court documents filed against 
the National Education Association (NEA), the Environmental Protection Agency (EPA), the 
Bureau of Land Management (BLM), the Forest Service and the Fish and Wildlife Service.”  
http://landmarklegal.org/DesktopDefault.aspx?tabid=136.   

5 From the front page at http://landmarklegal.org (accessed December 17, 2012): 

“December 14, 2012: Landmark Legal Foundation today filed an amicus curiae ("friend of the 
court") brief defending the state of Arizona's efforts to protect against illegal aliens attempting 
to vote in state elections.  Landmark's new brief can be found by clicking this link: Landmark's 
Amicus Brief.” 
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injury is the inability to comment on an EPA rulemaking, a harm that is not relevant to a media 

entity.   

Allowing public interest law firms such as Landmark to receive the expedited processing 

intended for media requesters would be contrary to the purpose and legislative history of the 

FOIA, and would result in agencies such as EPA expediting many requests from sophisticated 

litigants and public interest law firms in support of their litigation and advocacy activities.  This 

would come at the expense of the news media and the general public.  Expedited processing 

requests must be advanced in front of other requests, including requests from the public at large.   

It is for this reason that the one court to have squarely examined the issue rejected the contention 

that legal advocacy groups are “primarily engaged in the dissemination of information to the 

public” under FOIA.  ACLU-NC, 2005 WL 588354 at *8-10.  

B. Plaintiff does not Demonstrate an “Urgency to Inform the Public” 

Furthermore, Plaintiff’s request does not meet the legal standard of “urgency to inform 

the public concerning actual or alleged Federal Government activity.”  To determine if a FOIA 

requester has demonstrated the requisite “urgency to inform” courts must consider three factors: 

1) Whether the current request concerns a matter of current exigency to the American 
public; 

2) Whether the consequences of delaying a response would compromise a significant 
recognized interest; and 

3) Whether the request concerns federal government activity. 
 

Al-Fayed, 254 F.3d. at 310.  While EPA concedes that Landmark’s request concerns federal 

government activity, the request does not concern a matter of current exigency to the American 

public and the consequences of delaying the response until January 31 will not compromise any 

significant recognized interest.   
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 The interests that Landmark alleges in its motion for a preliminary injunction are 

speculative at best.  In its initial request for expedited processing, Landmark stated that the 

reason for expedited processing was to determine if the Obama Administration “had improperly 

politicized the EPA,” or to determine if EPA was “intentionally concealing its regulatory activity 

from an unwary public,” which Landmark alleged were issues that should be considered by the 

public before voting in the presidential elections of 2012.  Ex. A at 6-7.  No specific harm was 

identified beyond the vague allegation that delays in rulemaking “prevents the American public 

from being able to engage in timely, thoughtful debate over the extent of regulation and 

management at EPA.” Id.  Now Landmark alleges that a delay in producing responsive records 

“could affect legal challenges” to finalized regulations – however, no specific legal challenge 

was identified.  Pl. Motion for Prelim. Injunction, ECF 14 at 6.  Similarly, Landmark alleges that 

“the public would be denied any opportunity to submit adequate comments should any records 

responsive to the FOIA request pertains to the [particular rule in question].” Id.   

These sorts of speculative harms are insufficient to support the need to demonstrate 

success on the merits of an expedited processing claim for purposes of a preliminary injunction.  

See, Long v. Dep’t of Homeland Security, 436 F. Supp. 2d 38, 42-43 (D.D.C. 2006) (holding that 

the allegation that information was necessary in order to provide the information to persons who 

wish to file briefs in a particular case was not sufficient to show a likelihood of success on the 

merits on an expedited processing claim); Al-Fayed, 254 F.3d at 310.  The information that 

would be necessary for the public to understand the substance of a proposed rule is required to be 

included in the public docket for the proposed rule, which is available online. (Wachter Decl. at ¶ 

18).  The public currently has the opportunity and ability to comment on the current Office of Air 
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and Radiation proposed rule or any other proposed rule.  EPA’s regulatory agenda additionally 

gives the public the opportunity to debate the agency’s priorities and proposed rulemaking 

activities for the upcoming year.6  

C. Plaintiff is not Entitled to the Production of Documents on an Arbitrary Timeline 

Finally, even if expedited processing had been granted, the statutory provisions of FOIA 

would then have directed EPA to “process as soon as practicable any request for records to 

which [they have] granted expedited processing.”  5 U.S.C. § 552(a)(6)(E)(iii) (emphasis added).  

As the Senate Report accompanying the FOIA amendments which inserted the expedited 

processing procedures explains, the intent of the expedited processing provision was to give 

certain requests priority, not to require that such requests be processed within a specific period of 

time: 

Once such a need is demonstrated, and the request for expedited processing is granted, 
the agency must then proceed to process the request “as soon as practicable.”  No specific 
number of days for compliance is imposed by the bill since depending on the complexity 
of the request, the time needed for compliance may vary.  The goal is not to get the 
request processed within a specific time period, but to give the request priority in 
processing more quickly than would otherwise occur. 
 

S. Rep. 104-272, 1996 WL 262861, *17 (May 15, 1996) (emphasis added); see also H. R. Rep. 

No. 104-795, reprinted at 1996 U.S.C.A.A.N. 3448, 3461 (Sept. 17, 1996) (“certain categories of 

requesters would receive priority treatment of their requests”).  Thus, the expedited processing 

provision of FOIA is an ordering mechanism, allowing certain FOIA requesters to jump to the 

head of the line and avoid the ordinary “first in, first out” processing queue.  See, e.g., Long, 436 

F. Supp. 2d at 44.  It does not create a date certain timeline for an agency to complete processing. 

                                                 
6 See http://resources.regulations.gov/public/component/main?main=UnifiedAgenda 

(accessed December 18, 2012).  
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 Accordingly, when a request does successfully jump to the front of the line, 

“practicability” is the standard governing the agency’s processing time for the expedited request, 

and the traditional court remedy is an order reflecting that standard, rather than a date certain 

deadline.  See American Civil Liberties Union v. DOJ, 321 F. Supp. 2d 24, 38 (D.D.C. 2004) 

(Huvelle, J.) (granting request for expedited processing and ordering that DOJ “shall process 

plaintiffs’ requests for all records relating to section 215 consistent with 5 U.S.C. § 

552(a)(6)(E)(iii) and 28 C.F.R. § 16.5(d)(4) (‘as soon as practicable’)”); Edmonds v. FBI, 2002 

WL 32539613, *4 (D.D.C. 2002) (Huvelle, J.); cf. Leadership Conf. on Civil Rights v. Gonzales, 

404 F. Supp. 2d 246, 260 (D.D.C. 2005) (Lamberth, J.) (ordering DOJ to “expedite processing of 

plaintiff’s FOIA requests and produce the requested records to plaintiffs as soon as practicable, 

but no later than September 28, 2006, two years from the date on which the complaint was 

initially filed,” a deadline which was more than nine months from the date of the order).  EPA’s 

deadline of January 31, 2013 represents the earliest practicable timeline for the Agency to fully 

comply with Plaintiff’s request, which encompasses documents from multiple offices across the 

Agency and requires extensive coordination and review.  Wachter Decl. at  ¶11-12, 15.  

II. Plaintiff Cannot Show Irreparable Injury. 

 Even under the traditional balancing of the four preliminary injunction factors, no 

injunction may issue in the absence of an irreparable injury, no matter how strongly the other 

factors might support the movant.  See Winter, 129 S. Ct. at 375.  See also CityFed Fin. Corp. v. 

Off. of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995); Farris v. Rice, 453 F. Supp. 2d 76, 

78 (D.D.C. 2006).  The moving party bears the burden of establishing that, absent an injunction, 

it will suffer an injury that is “both certain and great,” and that “there is a clear and present need 
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for equitable relief to prevent irreparable harm.”  Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 

(D.C. Cir. 1985).   

 Although FOIA requesters’ “desire to have [their] case decided in an expedited fashion is 

understandable, that desire, without more, is insufficient to constitute the irreparable harm 

necessary to justify the extraordinary relief” of a preliminary injunction.  Judicial Watch v. Dep't 

of Homeland Security, 514 F. Supp. 2d 7, 10 (D.D.C. 2007).  If an agency has failed to satisfy its 

FOIA obligations, the plaintiff will receive the requested records at the conclusion of the 

litigation.  The availability of that corrective relief makes it particularly difficult for FOIA 

plaintiffs to demonstrate that irreparable harm will ensue absent interim injunctive relief.  See 

Judicial Watch, 514 F. Supp. 2d at 10. 

 Here, there is no cognizable harm from waiting for EPA to process Plaintiff’s FOIA 

request in the ordinary course.  Plaintiffs allege irreparable injury because “a delay in producing 

responsive records could affect legal challenges to finalized regulations.”  However, it is in no 

way clear how the information requested may bear on a legal challenge to an EPA regulation. 

While Plaintiff alleges that the records are relevant to “the propriety” of forthcoming regulations, 

Plaintiff cannot demonstrate what, if any, legal effect or legal consequence results from the 

expedited disclosure of the purported communications about the political timing of issuing 

regulations.  Plaintiff also fails to explain how the requested conversations about timing of 

EPA’s actions would be necessary for the public to comment on the substance or merit of a 

particular rule.  

EPA’s rulemaking process is, by definition and by law, public.  To use the particular 

example that Plaintiff cites as creating the need for this injunction, the rulemaking docket for the 
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proposed rule titled “Reconsideration of Certain New Source and Startup/Shutdown Issues: 

National Emission Standards for Hazardous Air Pollutants From Coal- and Oil- Fired Electric 

Utility Steam Generating Units and Standards of Performance for Fossil-Fuel-Fired Electric 

Utility, Industrial-Commercial-Institutional, and Small Industrial-Commercial-Institutional 

Steam Generating Units,” 77 Fed. Reg. 71323 (November 30, 2012) is public. See also 77 FR 

72294 (December 5, 2012) (providing notice that the proposed reconsideration rule was 

inadvertently published in the Final Rule section of the Federal Register). The Clean Air Act’s 

Section 307(d)(2), (3), and (4) contains the docketing requirements for proposed rules, such as 

the proposed reconsideration rule at issue here.  Section 307(d)(5) contains the requirement to 

accept comments on the proposed rule and offer a public hearing and 307(h) requires the 

comment period to be at least 30 days.  If a public hearing is held, the record must be held open 

“for thirty days after completion of the proceeding to provide an opportunity for submission of 

rebuttal and supplementary information.”  CAA § 307(d)(5)(iv).  Section 307(d) requires the 

Agency to consider and address the information submitted by the public and provide the basis 

and purpose of any final rule.  Id. And, if a citizen or group believes that the Agency’s rule is 

improper or that the Agency should be promulgating rules that it is not, both the Administrative 

Procedure Act and the CAA provide a mechanism for an interested person to petition for the 

issuance, amendment, or repeal of a rule.  5 U.S.C. § 553(e); 42 U.S.C. § 7607(d) (CAA § 

307(d)).  Similarly, any other rules that EPA may be considering will require public notice and 

public comment before taking effect, regardless of the timing of the notice.  

Finally, Plaintiff alleges that irreparable harm may result because, as this Court is well 

aware, EPA erred over ten years ago in processing a FOIA request from this Plaintiff.  See 
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Landmark Legal Foundation v. Environmental Protection Agency, 272 F.Supp.2d 70 (D.D.C. 

2003) (sanctioning the Agency for destruction of potentially FOIA-responsive records at the 

2000-2001 change in Presidential administrations).  However, that case is inapposite here.  As a 

preliminary factual matter, EPA is not undergoing a change in administrations.  Furthermore, 

allegations of potential harm due to possible retirement or other separation of current employees 

are speculative at best.  See Al-Fayed, 254 F.3d at 311, n. 12 (holding that the district court was 

correct to find an argument for potential harms based on federal government employees leaving 

the agency speculative).  Moreover, EPA has taken affirmative steps to preserve information 

responsive to the request, including issuance of a litigation hold.  Thus, Plaintiff’s allegation that 

information risks being lost if no preliminary injunction is granted are unwarranted. Wachter 

Decl. ¶ 16.  Plaintiff’s pointing to a request that was received and processed over ten years ago is 

insufficient to demonstrate bad faith here. 

For any of these reasons, Plaintiff has failed completely to show irreparable harm. 

III. The Balance of Harms Disfavors a Preliminary Injunction. 

 The third element for a preliminary injunction is a balancing of the harms to EPA and 

other third parties.  Consistent with EPA’s first-in-first-out policy, Plaintiff’s FOIA requests is 

already at the head of the line. Wachter Decl. ¶ 13.  Plaintiff then claims that there is no 

additional burden on the Agency to produce responsive records because of our Federal Records 

Act obligations.  However, Plaintiff’s request is not limited to “records” under the Federal 

Records Act.  FOIA requests such as the request from Plaintiff for “all communications” 

regarding a particular topic may encompass information beyond the scope of the Federal Records 

Act.  See generally, U.S. Department of Justice Office of Information Policy, “FOIA Update: 
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What is an Agency Record?” Vol. II, No. 1, 1980.   

 In addition, even if the request were limited to “records” as defined by the Act, the 

activities of searching for, compiling, and reviewing responsive records to a particular FOIA 

request across multiple EPA offices takes a considerable amount of time.  An arbitrary and 

rushed deadline to partially process this request would solely serve to divert resources from and 

slow the Agency’s complete response to this request  Wachter Decl. at 14.  The proposed 

deadline would also force EPA to divert resources away from other statutory and regulatory 

obligations in order to process Plaintiff’s request, at no benefit to the public.  Id.  In addition, 

accelerated production could result in the inadvertent and improper disclosure of potentially 

sensitive attorney-client communications and deliberative information due to hasty collection 

and review.  Id. 

 EPA is complying with its obligations under FOIA to process the request in a reasonable 

manner.  Where the agency is processing Plaintiff’s broad request in a responsive, reasonable 

and prioritized manner, and expects to complete the processing and release of releasable and 

responsive records in approximately five weeks after Plaintiff’s proposed timeline, the balance of 

harms strongly disfavors the extreme remedy of a preliminary injunction.  

IV. A Preliminary Injunction is not in the Public Interest. 

 Similarly, the preliminary injunction is not in the public interest.  Congress set forth 

standards for an agency to accord expedited processing to certain requests, and this Court should 

be slow to expand the grounds on which a requester can force expedited processing beyond those 

statutory bases.  Indeed, were the Court to accept Plaintiff’s argument, it would surely encourage 

sophisticated requesters to seek preliminary injunctive relief as a matter of course.  And the 
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“public interest” purpose of complying with FOIA would fit neatly into every such plaintiffs’ 

motion for injunctive relief.  But neither the public interest nor the equities are well served by 

permitting sophisticated FOIA requesters to avoid the requirements of the FOIA, and to disrupt 

its orderly process.  See, e.g., Renegotiation Bd. v. Bannercraft Clothing Co., Inc., 415 U.S. 1, 

22-25 (1974); Columbia Packing Co., Inc. v. USDA, 563 F.2d 495, 500 (1st Cir. 1977); cf. The 

Nation Magazine v. Dep’t of State, 805 F. Supp. 68, 74 (D.D.C. 1992) (finding that injunctive 

relief in FOIA case would harm the public interest by disrupting the “orderly, fair, and efficient 

administration of the FOIA”). “Given the finite resources generally available for fulfilling FOIA 

requests, unduly generous use of the expedited processing procedure would unfairly 

disadvantage other requestors who do not qualify for the treatment.”  Al-Fayed, 254 F.3d at 310. 

CONCLUSION 

For the foregoing reasons, Defendant respectfully requests that the motion for 

preliminary injunction be denied.   

 
December 19, 2012 Respectively submitted, 
 
 

RONALD C. MACHEN JR.,  
D.C. BAR#447889 
United States Attorney 
for the District of Columbia 
 
 
DANIEL F. VAN HORN,  
D.C. Bar #924092 
Civil Chief 
 
 
By: /s/ Heather Graham-Oliver  
HEATHER GRAHAM-OLIVER 
Assistant United States Attorneys    
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17. I declare under penalty of perjury that the foregoing is true and correct to the best

of my knowledge and belief

Lr
Eric E. Wachter

Executed t*, Jt'Ly of Decerab er 2012.
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